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GLEAN STARE:

FAIR DEAL FOR CLEANERS

OCCUPATIONAL HEALTH AND SAFETY IN COMMERCIAL PROPERTIES

KEY POINTS

e OHS legislation places a duty of care for property owners and managers to take all
reasonable steps to ensure their buildings are safe for tenants, the public, customers
and cleaning companies.

e Civil and criminal penalties have increased in most jurisdictions for injuries including
industrial manslaughter where commercial property owners have acted negligently.

e The structure and nature of work in the contract cleaning industry presents a number
of challenges for property owners trying to provide a safe work environment.

e Clean Start companies are committed to working with responsible property owners
and the LHMU to change the structures preventing property owners and cleaning
companies from meeting OHS laws and regulations and to ensure that cleaners are
consulted and able to work in a safe work environment.

OHS laws and regulations are increasingly focused on holistic management systems
encouraging property owners and managers to take an active approach in their facilities
management and tendering systems to meet their legal obligations.

OHS legislation requires property owners and managers to take “all reasonable steps” to
ensure that any cleaning companies retained to provide services at the workplace understand
their obligations under the relevant Act' and that premises, plants and substances are safe
and without risks to health.?

WorkCover NSW urges property owners and managers to treat all cleaning companies and
their employees “as if they were the same as your own employees”s, and cite a judgement
following the injury of an employee that formal risk and hazard investigations on all operations
should “be carried out with all cleaning companies involved, both prior to the grant of the

contracts and during its term”.*

The Victorian Occupational Health and Safety Act 2004 introduced increased accountability
for commercial property owners, including substantially increased penalties at both corporate
(maximum penalty $920,250) and personal (maximum penalty $184,050 and/or 5 years jail)
levels.
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The ACT Crimes (Industrial Manslaughter) Act 2003, applies the principles of criminal
responsibility to new industrial manslaughter offences, making it simpler to prosecute large
corporations and “putting all ACT employers on an even footing regarding their potential

liability where a worker is killed at work”.’

The Act aims to “catch” contracting relationships and “capture the chain of responsibility” in

the workplace6 so that new offences apply to people who engage workers under contracting
and subcontracting arrangements. !

“Economic and reward systems... encourage cost cutting and lack of attention to perceived
‘frills’ such as OHS; [and] more complicated and less obvious chains of responsibility and
decision making, leading to no clear allocation of OHS responsibilities”.8

The Act provides penalties for Senior Officers (who may be executives of a company) of 20
years imprisonment, and maximum fines for corporations of $5 million.®

In response, real estate services firm, Jones Lang LaSalle encouraged property owners to
embrace a ‘total business’ approach to managing risk in order to comply with requirements
that any person managing or controlling a building ensure all foreseeable risks are identified,
eliminated or controlled®.

OHS laws and regulations are non-delegable. Property owners cannot assume that the
appointment of facility managers or cleaning companies exempts them from OHS liability.
Engaging cleaning companies does not remove a duty of care it only makes it more
complex.11 Furthermore, “passing responsibility for OH&S obligations will certainly be
ineffective where the principal is aware that the contractor, manager or tenant is operating in

a manner contrary to the OH&S obligations".12

“Cleaning companies and sub-cleaning companies should be contractually bound to ensure
legislative compliance in both work practices and materials used. These contractual
requirements should be linked with the monitoring and reporting aspects of contractor
management.”"®

It is vital that property owners are aware of their legal responsibilities to cleaning companies
as the structure and nature of work in the contract cleaning industry presents a number of
challenges for providing a safe work environment as required under the law. For further
information on the nature of cleaners’ injuries, industry characteristics, other legal liabilities
and why property owners need to take these issues into account when awarding tenders.

The Clean Start campaign has been actively working with responsible property owners,
managers and cleaning companies to bring more accountability and transparency to the
industry and it has also begun to address the unacceptably high injury rates and poor risk
management systems in the industry.
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